Roads Not Yet Explored:
Routes to a Final Say
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Irrational fantasies can be hard to escape; from the idea that the United Kingdom would enjoy
any form of benefit from Brexit to the notion that twenty seven European nations would reopen
negotiations on the United Kingdom’s withdrawal agreement. It may be uncomfortable or
unpalatable for some on the Government benches to admit, but irrational they are.
The Government finds itself in an impasse of its own making. There are routes not yet properly
explored, examined or voted upon which the Prime Minister appears to be attempting to close
off. Instead Downing Street threatens a catastrophic ‘No Deal’ should the Prime Minister’s deal
fail to be delivered through Parliament.
This pivot should rightly concern any and all Members of Parliament; there is nothing of
the so called ‘Organised No Deal’ chaos that this country can or should have to sustain. As
parliamentarians, we have a duty to examine every option open to us which would avoid such
an outcome.
A decision needs to be taken. Parliament is, however, deadlocked and appears incapable of
passing any form of deal whatsoever. It is our responsibility as parliamentarians, therefore, to
recognise the nature of the impasse and give the choice back to the people in order to avoid a
cliff edge Brexit.
Discussing other ways forward is not an abandonment of our responsibility to the electorate.
Nor is it an attempt to subvert democracy by a clique wanting to prevent Brexit. This is the
business and work of Parliament, it is our duty to act in the national interest and we must fulfil it.
This document examines the ways open to Parliament by which a Final Say for the people can
be delivered. We should be confident in our actions and continue to be open to alternative
possibilities that might lead us forward and break the current deadlock. Parliamentary
colleagues should engage positively with the options contained within this short document
which sets out potential ways forward. They are worthy of consideration.

Rt. Hon. Dominic Grieve QC MP
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Introduction
The UK is at a crossroads. The Prime Minister got little back from Brussels at the December
Council to materially change the calculation MPs need to make – should they back her deal or
take a different road? With only 90 days to go and over a year since the meaningful vote was
secured in Parliament, the Government is now attempting to run down the Article 50 clock.
Parliament is deadlocked, it is now time to put the deal to the people.
On Wednesday 14th November, Theresa May stood in front of the famous black door of 10
Downing Street and informed the people of the United Kingdom that the options available were
her negotiated deal, no deal or “no Brexit at all”.
A Final Say, where the decision of whether to actually leave the EU or stay in the EU on our
current terms is taken by the people, is widely seen as the most likely and democratic next step
for the country to take. A Final Say would put the question of whether to back the Brexit we
now have before us to the country, asking whether this deal is indeed what they were promised
in June 2016 and what they now desire.
Parliamentarians have referred to this in different ways, some as a People’s Vote or a Final Say
on the deal, others as gaining the informed consent of the British people on the most important
change to British policy in over forty years. The Brexit process started by asking the people
what they wanted, it should conclude in the same way – and we believe that such a process
should really be the nation’s Final Say on these Brexit negotiations.
This paper has been put together with the advice of constitutional experts to work out ways in
which a referendum could be leveraged, both politically and procedurally, from the Government
over the coming weeks.
This paper sets out four roads to a referendum:
Amendments to the Section 13 Motion
Replacing no deal with a Final Say
Voting down the deal and negotiating a Final Say
Demonstration of political support to get no deal off the table
For many responsible MPs, as for the general public, the spectre of no deal remains a credible
threat that should not be contemplated by any responsible politician as a way forward for
our country. The sitting Government of the day has lost its credibility on Brexit, and it has
become increasingly important to look at how we can secure a Final Say on whether to go
ahead with Brexit.
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No Deal is Not Inevitable – a Final Say is a legitimate alternative
A central problem with the Brexit situation is that no deal is the legal default option and
resolutions of the House of Commons are not laws. If no action were to be taken by the
Government between now and 29th March 2019, Brexit would take place without a deal.
Consequently, if the current deal fails to go through the Commons, Government could bring
about a no deal Brexit either by default or as its primary policy by sitting tight and doing
nothing. However, in that situation, it is clear that MPs on both sides of the House would unite
as a large majority against no deal.
One of the biggest fears stopping many MPs getting fully behind voting down the deal is the
fear of this central issue. MPs need to gather their combined strength behind one alternative.
The option which has the most support – and growing at the fastest rate – is a Final Say for
the public.
A resolution of the House of Commons is not the law but it does have great political and moral
force. That is why MPs need to gather quickly behind a Final Say for the people.
Roads to a Final Say
In order to get a Final Say for the people on Brexit, we need a Referendum Act. This would
mean there is an opportunity to change what happens automatically on 29th March at 11.00pm
if no deal has been reached. Parliament can send a strong signal that:
In the case of the deal being rejected, the deal should go to the people, effectively
replacing no deal with a referendum
In the event that the deal is rejected and renegotiated, the renegotiated deal should be
put to the people against our current deal with the EU
It is free to express itself to vote against no deal in principle to give the clear signal that
this option is off the table, politically at least
It is vital that all discussion about a Final Say starts from the premise that it must include the
option to stay in the EU on our current terms. We must look at mechanisms that exert political
pressure on the Government to deliver a referendum.
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Extension of Article 50

It is important to note that most of the scenarios that follow
assume it will be possible to extend Article 50 in order to hold
a referendum that would give a definitive answer for the UK on
whether to proceed with Brexit or not. This has been clearly
indicated by multiple statements from senior EU leaders. As we
approach 29th March 2019 it is clear that the other EU member
states are open to extending Article 50, particularly in order to
avoid a cliff edge Brexit. Politically, it is almost impossible to
imagine a scenario in which the EU allows a cliff edge Brexit to
occur without acting to try and prevent it.
While the European Elections in May 2019 are a consideration in
terms of timing a referendum, the EU has already made provisions
in case the UK is still a member of the EU at the time of elections
taking place.

Revocation of Article 50
In the Wightman case 1on 10th December, the ECJ decided that the
UK could, according to the UK’s constitutional procedures, revoke
Article 50 at any time before Brexit occurs. As a result, it is in the
Government’s own hands as to whether a WTO-based cliff edge
Brexit takes place. The Government could at any time choose to
revoke Article 50, if necessary bringing forward a bill to authorise
that move. A WTO-Brexit would therefore have to be an active
choice by the Government, as they would be opting not to take
the less harmful option of revoking Article 50.

1

https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A12012M050
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Road One: Amendments to the Section 13 Motion
The fact that no deal is the default legal option restricts what can be done by amendments
to the Section 13 motion, the motion approving the deal that is legally required (along with a
Withdrawal Agreement Implementation Act) before the Government can ratify the deal.
The Government’s motion, whenever it comes, will take the form published on 29th November.
Essentially, it says, ‘This House approves the Withdrawal Agreement and the Framework for
Future Relations with the EU.’
Amendments can do one of three things:
Merely add an opinion to the Government’s motion, such as ‘Recognising that the vote
should given be back to the public’. Such amendments would have no legal effect but
their political weight might make the motion itself easier to pass.
Make approval of the deal conditional on some other event, for example on holding a
referendum. If the votes are there, this option would present the Government with a
choice between a referendum and a no deal exit.
Reject the deal but add an opinion that no deal is not acceptable. One way of doing this
might be to reject the agreement and add a comment that the Commons also rejects
“leaving the EU with no deal”, which can be interpreted as including not leaving at all if
no deal passes. The rejection would be legally effective, preventing ratification, but
the comment would have only political effect.
If the motion to approve is rejected the Government must make a statement about what it
intends to do next and bring forward a motion in neutral terms facilitating a debate on that
statement. Some commentators are banking on the Commons passing amendments at that
stage, giving the Government directions; it is at this point that a referendum amendment could
2
be scheduled. As a result of Dominic Grieve’s successful amendment of the Business of the
House motion on the 4th December, the Speaker is now in a position to allow such amendments,
although it remains that these amendments would be unlikely to have legal force to compel the
Government into a specific action.
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https://publications.parliament.uk/pa/cm201719/cmagenda/OP181204.pdf - Amendment D
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Road Two: Replacing No Deal With a Final Say
Article 50 itself implies that no deal is the default option. We can try and make sure no
deal is replaced as the default option by a Final Say for the people.
3

The clearest opportunity for replacing no deal as the default option is through political pressure
via the Finance Bill. The key point is that income tax and corporation tax are annual taxes,
authorisation of which runs out at the end of the tax year. The budget can temporarily authorise
these annual taxes for seven months after the budget if the Commons passes relevant budget
resolutions and then (within 30 sitting days of budget day) the second reading of the Finance
Bill. Those steps have already been taken this year but it is still possible to pass amendments at
report stage that challenge the Government’s financial credibility.
Such an amendment would be one making future taxation conditional on holding a referendum
(with an option to remain). But if a majority for that amendment does not exist at that time
another approach is possible, by uniting those who want a Final Say with those who want to
rule out no deal. It would work by removing the power to collect the annual taxes unless either
a deal had been approved according to the terms of the existing legislation (namely passing a
resolution and an implementation Act) or a referendum had been arranged.
An example of how to draft the amendment would be:
Amendment:
Add at the end of clause 1 [and clause 2]
‘, but only for the period specified in [New Clause Charging Period 2019-20]’
New Clause [Charging Period 2019-20]
(1) No tax subject to this section may be charged in the year 2019-20 in respect of any
period falling outside the charging period specified by this section
(2) The charging period is the period after the occurrence of either of the events
specified in
(3) The events specified in this subsection are:
(a) The fulfilment of conditions for ratification of a Withdrawal Agreement specified in s.
13(1) of the European Union (Withdrawal) Act 2018, or of any legislation replacing that
section;
(b) The setting, pursuant to an Act of Parliament, of a date, falling before the date the
Treaty of European Union ceases to apply to the United Kingdom. for a referendum
on the subject of the United Kingdom’s relationship with the European Union, in which
the question includes the option for the United Kingdom to remain a member of the
European Union.
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https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A12012M050

6

The effect of passing the amendment would be, if MPs vote down the deal, to afford the public
a Final Say on the deal instead of defaulting to a no deal as the next option on the agenda. The
Government could conceivably tough the situation out and bring forward an emergency budget
in the five days between Exit Day and the end of the current tax year, but the markets would
not be impressed, especially in the chaotic first week after exit.
The Government’s other options would be: carry on trying to get the agreement through the
House without the support of MPs who want the public to have a Final Say on the deal; concede
to a public Final Say on the deal; or resign.
The Government has no way to stop a vote on these amendments. They would, however, need
to be selected by the Speaker.
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Road Three: Voting the Deal Down and Negotiating a Final Say
The negotiation route makes it clear that the referendum is not a repeat of the 2016
referendum, which was not legally binding and did not specify what ‘leave’ meant.
This route to a Final Say for the people has three steps:
i. Defeat the Government’s deal
The barriers to defeating the Government’s deal are political rather than technical. Even though
legally stopping no deal may be difficult, it is possible to sequence votes that demonstrate
that the House does not support no-deal and to use the Finance Bill put pressure on the
Government, as discussed above.
ii. Offer the Government support for the deal subject to a legally binding referendum with
remain on the ballot
The main political barrier to the second step is that the Government must want to get its
deal through. If the Government opts for no deal, it can achieve its goal with no further
parliamentary process. Using the Finance Bill might change the incentives the Government
faces by making no deal even more risky.
iii. Pass the referendum bill
The bill could be used to create a legally binding referendum. In that case, the legal
consequence of the electorate voting for the deal would be that the Government would be
required to ratify the Withdrawal Agreement. That provision could replace the need for the
House of Commons to approve the deal under Section 13 of the 2018 Act,4 making it attractive
to a Government with no other obvious way of getting its deal through.
A technical issue arises of what to do about the Withdrawal Agreement Implementation Bill,
also required under Section 13. Since that Bill is already drafted, the obvious thing to do would
be to fold it into the Referendum Bill, making its coming into force also conditional on the
referendum result. It might be, however, that considerations of time mean that the bills need to
be separated.
As a result of the Wightman case the legal consequence of a remain vote would also be easily
specified. The bill would simply empower and require the Government to revoke. To meet the
ECJ’s concern about the UK acting in good faith, the bill could also specify that a remain vote
would mean repeal of the 2017 Notification of Withdrawal Act, so that Article 50 could not be
re-invoked without a new Act of Parliament.
The Bill could also bring back into force the legislation necessary to hold a European Parliament
election if the UK were to opt to retain its current relationship with the EU.

4

http://www.legislation.gov.uk/ukpga/2018/16/section/13/enacted
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Road Four: Showing Political Support Against No Deal and
		
for a Final Say on the Deal for the Public
Whilst it is legally difficult to guarantee no deal being off the table, Parliament can move to
make it politically unthinkable for the Government to take the country off the cliff edge, making
it clear instead that a Final Say for the people is the preferred course of action.
Many MPs have made it clear, including members of Cabinet, that a Final Say is preferable to
the consequences of no deal. In the event that the deal is voted down and no consensus can be
found for another solution, it is likely that a cross-party consensus will be reached, from across
the House, that calls for a Final Say for the people.
A number of parliamentary opportunities might present themselves to do this. Opposition
days, for example, provide an opportunity to move motions expressing the Commons’ opinion.
The idea of the Humble Address has been rediscovered to give Opposition Day motions more
teeth. Another idea along the same lines is to move business motions, which regulate the use of
House’s time, or changes to Standing Orders. It is possible, for example, for the Opposition to
move a Business Motion bringing back the Section 13 resolution for decision. To take no deal off
the table, for instance, the Opposition could move a motion saying:
“This House orders that, notwithstanding Standing Order 14(1) 5 and any other rule
or practice of the House, no Government business will be taken in the House without
the express consent of the Leader of the Opposition until a motion in the name of the
Prime Minister has been passed declaring that the Government rules out leaving the
EU without a deal, such motion to have precedence over all other business as soon as
notice of it has been given.”
The effect of the motion would be to halt the whole of the Government’s legislative programme
until it rules out no deal. It is then that Parliament could make its voice heard that a Final Say
vote should be held. Legally, a no deal supporting Government could just sit on its hands and
wait until 29th March, but politically the point would have been made and would be difficult
to ignore.

5

https://publications.parliament.uk/pa/cm201314/cmstords/900/body.htm
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Conclusion
The options above describe four ways the House of Commons can secure a Final Say on Brexit.
It sets out clearly that no deal is not an inevitability in the Brexit process, giving reassurance to
MPs observing the deteriorating nature of the debate in Parliament.
This briefing does not prescribe what might happen after a Final Say is legislated for, nor
exactly what should be on the ballot paper. Our position is clear that the ballot should contain
the option to stay in the EU under our current terms (lately confirmed as possible by the
Wightman ruling).
A Final Say is the most likely vehicle to break through the current deadlock in Parliament. There
is no Parliamentary majority for Theresa May’s deal, and yet there are a significant number of
MPs that are concerned that voting down the deal will lead to an inevitable no deal scenario.
This briefing shows that this is clearly not the case. A Final Say squares the Parliamentary circle,
giving it the steer it badly needs whilst ultimately upholding the democratic process.
Parliament must take back control of the Brexit process and give the choice back to the people.
A Final Say on the negotiated deal remains the most democratic way to conclude the Brexit
process, giving people around the country a say on the Government’s vision for our future
relationship with Europe. At the end of the day, Parliament trusted the public to start the
process, it must now trust them to end it.
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Afterword
The last year has seen the political landscape around Brexit alter beyond recognition. Our
campaign has helped inspire the public to take their case to Members of Parliament on why
they should vote down the prime ministers’ deal. The work achieved has already delayed the
vote on the deal and may yet result in it being voted down in the House of Commons.
People across our nation understood that this deeply flawed deal and would see our country
worse off, with less say over the rules that govern our society and in danger of breaking up over
the proposals on Northern Ireland and the political impact this may have in Scotland.
The proposals put forward in this paper offer a way through the parliamentary deadlock in a
transparent and democratic way.
We now have a number of roads that might deliver the people of the United Kingdom with
the opportunity to have their voices heard above the Westminster chaos. It’s time to give the
people of this country the final say on Brexit.
Eloise Todd
CEO, Best for Britain
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